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Abstract: Asset recovery remains a critical structural bottleneck in combating 
corruption within Indonesia's legal framework, primarily due to the 
commingling of legally acquired assets and illicit gains by public officials. 
This study analyzes the doctrine of public and private wealth segregation 
formulated by the 19th-century Malay-Islamic scholar Raja Ali Haji in his 
treatise Tsamarat al-Muhimmah, and its operationalization within modern 
anti-corruption mechanisms specifically the shifting burden of proof and 
Non-Conviction Based (NCB) asset forfeiture. Employing a normative legal 
research methodology utilizing historical, philosophical, and conceptual 
approaches, this paper examines how classical indigenous governance 
principles provide a solid doctrinal foundation for contemporary legal 
reforms. The findings demonstrate that Raja Ali Haji’s strict division between 
the public treasury (baitul mal) and private wealth establishes a fiduciary duty 
requiring public officials to justify any disproportionate accumulation of 
wealth. Integrating this local jurisprudential framework strengthens the 
philosophical justification for a reversed burden of proof in unexplained 
wealth cases and facilitates in rem asset recovery, thereby enhancing state 
financial recovery in Indonesia. 
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1. Introduction 
Asset recovery in corruption cases presents a systemic challenge for Indonesia's legal administration 
[1]. Traditional criminal prosecution mechanisms that focus heavily on in personam liability 
(penalizing the physical offender) frequently fail to fully restore state financial losses, particularly 
when offenders obscure or mix illicit proceeds with legitimate wealth a practice known as the 
commingling of assets [2] [3]. Consequently, contemporary anti-corruption jurisprudence demands 
proactive procedural mechanisms, such as the shifting burden of proof (reverse onus) and Non-
Conviction Based (NCB) asset forfeiture [4] [5]. 

While these modern procedural mechanisms are largely adopted from international legal 
instruments such as the United Nations Convention Against Corruption (UNCAC) [6] [7], Indonesia 
possesses a rich historical jurisprudence regarding public integrity and state asset protection [8]. In the 
19th century, Raja Ali Haji (1808–1873), a renowned Malay-Islamic scholar and statesman from the 
Riau-Lingga Sultanate, authored Tsamarat al-Muhimmah Diya'an li al-Hukumah wa al-Umara' wa 
Sayir al-Muluuk [9]. This treatise established rigorous ethical and legal principles governing public 
administration, emphasizing the absolute segregation between state finances (baitul mal/public 
wealth) and the personal finances of public officials (private wealth) [10]. 

This study investigates how Raja Ali Haji's 19th-century doctrine of public and private financial 
segregation can be operationalized within contemporary Indonesian criminal procedure to justify the 
reversed burden of proof and expedite in rem asset recovery mechanisms. 

 
2. Literature Review 
2.1. Commingling of Assets and Bottlenecks in Traditional Asset Recovery 
Asset recovery in corruption cases has emerged as one of the most complex legal dilemmas in 
contemporary criminal jurisprudence [11] [12]. Traditional penal enforcement frameworks have 
historically concentrated on in personam liability, prioritizing the physical incarceration of offenders 
over the economic restoration of state losses. While deterrence through imprisonment remains a 
cornerstone of criminal policy, empirical studies demonstrate that custodial sentences alone fail to 
neutralize the financial incentives driving systemic corruption [13]. 

When corrupt public officials accumulate illicit wealth, they rarely maintain these proceeds in 
isolated financial channels. Instead, offenders systematically blend illegally acquired funds with 
legitimate income streams, a structural practice legally recognized as the commingling of assets. This 
deliberate mixing creates an intricate financial web that severely obscures the legal boundary between 
untainted personal property and tainted criminal proceeds [14]. 

Under classical criminal procedure, the prosecution bears the onerous burden of establishing a 
direct, unbroken causal link between a specific corrupt act and a specific asset. In complex financial 
crime investigations, satisfying this standard of proof beyond a reasonable doubt becomes 
exceptionally difficult, if not functionally impossible [15]. Smart financial laundering schemes, 
international wire transfers, and shell corporations further exacerbate this investigative bottleneck. 

The international legal framework, primarily articulated in the United Nations Convention Against 
Corruption (UNCAC), explicitly recognizes that conventional criminal procedures are inadequate for 
effective asset recovery [16]. UNCAC urges state parties to establish proactive mechanisms that target 
the property itself (in rem) rather than relying solely on criminal convictions. However, the domestic 
implementation of these international standards often founders on traditional constitutional principles 
regarding property rights and procedural due process [17]. 

In Indonesia, Law No. 31/1999 jo. Law No. 20/2001 reflects this traditional criminal law bias by 
tying asset confiscation strictly to a final criminal conviction (in personam) [18]. When a criminal 
defendant dies, flees the jurisdiction, or is acquitted on procedural technicalities, the state frequently 
loses its statutory standing to confiscate the illicit proceeds. Consequently, billions of rupiah in stolen 
state assets remain locked or legally sheltered by corrupt actors and their third-party beneficiaries. 

The practice of commingling assets further complicates post-conviction execution [19]. When a 
corrupt official acquires real estate, luxury vehicles, or equity shares using a combination of 
legitimate salary and bribes, domestic courts frequently struggle to determine the exact proportion 
subject to forfeiture. This ambiguity often leads to prolonged civil disputes or conservative judicial 
rulings that leave substantial tainted portions intact [20]. 

Contemporary legal scholars argue that addressing commingling requires a paradigm shift from 
reactive criminal prosecution to proactive asset segregation doctrines. Without a rigorous framework 
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for separating legitimate personal wealth from public funds, financial forensics will continually be 
stymied by evidentiary gaps engineered by sophisticated offenders [21]. 

Furthermore, the protection of third-party rights poses a persistent challenge in traditional asset 
recovery. When commingled assets are transferred to family members or corporate entities, courts 
must distinguish between bona fide purchasers and mere nominee holders created to shield illicit 
enrichment. The lack of a clear doctrinal rule regarding the financial duties of public officials leaves 
trial judges with excessive discretion and inconsistent precedents [22]. 

To overcome these structural limitations, modern anti-corruption literature advocates for two 
complementary procedural tools: Unexplained Wealth Orders (UWOs) paired with a shifting burden 
of proof, and Non-Conviction Based (NCB) asset forfeiture. Both mechanisms operate on the premise 
that holding public office alters an individual’s legal relationship to financial privacy and 
accountability. Despite widespread scholarly consensus regarding the efficacy of these tools, domestic 
legal systems often hesitate to adopt them due to perceived conflicts with the presumption of 
innocence [23].  

 
2.2. Classical Governance and Financial Segregation in Tsamarat al-Muhimmah 
In search of an indigenous jurisprudential foundation for financial integrity, Southeast Asian legal 
history offers rich, underutilized literature on statecraft and public administration [8]. Among the most 
prominent contributions is the 19th-century treatise Tsamarat al-Muhimmah Diya'an li al-Hukumah 
wa al-Umara' wa Sayir al-Muluuk, authored by the celebrated Riau-Lingga scholar and statesman 
Raja Ali Haji [24]. 

Raja Ali Haji (1808–1873) operated at the intersection of Islamic jurisprudence (fiqh), classical 
Malay constitutional traditions, and regional geopolitical transformation. Writing during an era of 
expanding colonial influence and internal administrative reform, his work served as both a normative 
ethical manual and a practical administrative code for rulers and public officials throughout the Riau-
Lingga Sultanate [25]. 

In Tsamarat al-Muhimmah, Raja Ali Haji constructs a comprehensive theory of Islamic 
governance centered on the concept of governance as a sacred trust (amanah). Unlike Western 
political theories that often frame public office through social contract models, Raja Ali Haji roots 
political authority in divine accountability, where public officials act as fiduciaries for both the 
Creator and the public body [26]. 

A central pillar of Raja Ali Haji’s administrative philosophy is the strict, absolute segregation 
between public wealth (baitul mal) and the private estate of the ruler or public official. He forcefully 
argues that the public treasury is fundamentally non-transferable to private ownership, warning that 
any unauthorized conversion of public resources constitutes the severe legal offenses of ghasab 
(usurpation) and khianat (breach of trust) [27]. 

Raja Ali Haji’s treatise provides detailed guidelines regarding the financial conduct required of 
state administrators. He explicitly prohibits officials from leveraging their public authority, state-
backed monopolies, or administrative discretion to engage in private commercial ventures that 
compete with ordinary citizens or enrich their personal households [28]. 

To operationalize this principle, Tsamarat al-Muhimmah outlines an early form of financial 
auditing and asset tracking [29]. Rulers and administrators are instructed to maintain clear, transparent 
records distinguishing state revenues such as taxes, customs, and public lands from legitimate 
personal stipends (gaji) or private inheritances. 

Crucially, Raja Ali Haji establishes a normative presumption regarding unexplained official wealth 
[30]. If a public official exhibits a sudden, dramatic increase in personal assets that cannot be 
plausibly explained by their known, legitimate private means or fixed state compensation, that wealth 
is presumed to be derived from the illicit conversion of public assets. [31] 

This presumption shifts the moral and administrative burden onto the official. Under Raja Ali 
Haji's framework, an official accused of financial impropriety cannot simply remain silent; they are 
obligated under their fiduciary duty to provide clear accounting proof demonstrating the untainted, 
private origin of the disputed wealth [32]. 

While classical Islamic jurisprudence (fiqh) has long recognized the concept of al-amwal al-haram 
(illicit wealth), Raja Ali Haji's unique contribution lies in institutionalizing these principles within the 
specific administrative architecture of 19th-century Malay governance. He translated abstract ethical 
mandates into concrete procedural rules for state treasuries and judicial oversight [33]. 
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Despite the historical significance of Tsamarat al-Muhimmah, modern legal scholarship has 
largely relegated Raja Ali Haji's works to the domains of literary history, linguistic studies, and 
classical political philosophy. Modern legal researchers have rarely examined his treatise as a source 
of binding or persuasive legal doctrine capable of informing contemporary statutory reform in anti-
corruption procedure [34]. 

 
2.3. Bridging Historical Jurisprudence with Contemporary Anti-Corruption 

Frameworks 
Bridging 19th-century local administrative jurisprudence with 21st-century anti-corruption procedure 
represents an innovative approach to legal harmonization [35]. Rather than viewing classical Islamic-
Malay governance and modern global standards as incompatible, comparative legal analysis reveals 
profound conceptual alignment between Raja Ali Haji’s financial segregation doctrine and 
international mechanisms like UNCAC. 

The core theoretical overlap lies in the concept of fiduciary duty in public administration. Modern 
anti-corruption frameworks, such as the United Kingdom’s Unexplained Wealth Orders (UWOs) and 
UNCAC’s Article 20 on Illicit Enrichment, operate on the principle that holding public office entails a 
voluntary waiver of absolute financial privacy regarding assets accumulated during tenure [36] [37]. 

Raja Ali Haji’s doctrine provides precisely this normative justification within an indigenous legal 
tradition. By framing public office as an unyielding trust (amanah), his work asserts that public 
officials hold a continuous legal obligation to demonstrate the segregation of their personal assets 
from the state's wealth [38]. This fiduciary obligation provides a culturally and historically grounded 
rationale for the shifting burden of proof (reverse onus) in criminal procedure. 

In contemporary Indonesian debate, expanding the reverse burden of proof to all corruption 
offenses is frequently criticized as a violation of the presumption of innocence guaranteed under 
Article 66 of the Criminal Procedure Code (KUHAP). However, grounding this mechanism in Raja 
Ali Haji’s doctrine reconfigures the debate: the reverse onus is not an arbitrary penalty, but a 
procedural manifestation of the official's preexisting duty to maintain clear financial segregation [39]. 

Similarly, the ongoing legislative effort to pass the Asset Forfeiture Bill (RUU Perampasan Aset) 
in Indonesia requires a robust theoretical framework for in rem proceedings. Critics argue that 
confiscating property without a prior criminal conviction contradicts traditional Roman-Dutch civil 
law concepts deeply entrenched in Indonesia's legal system [40]. 

Raja Ali Haji’s framework directly resolves this conceptual stalemate by shifting the focus of legal 
action from the physical person (in personam) to the objective status of the property (in rem), [41]. In 
Tsamarat al-Muhimmah, property derived from ghasab or khianat is inherently tainted (haram) and 
belongs legally to the public treasury (baitul mal), regardless of the criminal status or physical 
presence of the possessor [25]. 

Integrating this historical doctrine into modern legislation transforms NCB asset forfeiture from an 
imported, Western legal transplant into a restoration of indigenous jurisprudential. It allows 
Indonesian lawmakers to demonstrate that aggressive asset recovery aligns with historical Malay-
Islamic values of statecraft and justice [42] 

Furthermore, applying Raja Ali Haji’s financial segregation principle enhances the precision of 
financial forensic investigations. By establishing a statutory presumption that commingled assets 
lacking clear proof of private origin are public funds, the law provides forensic accountants with a 
clear legal benchmark for isolating and freezing tainted property [43]. 
 
3. Methodology 
This study employs a normative legal research methodology (doctrinal legal research) to examine the 
theoretical coherence, internal consistency, and philosophical justification of integrating a classical 
19th-century governance doctrine into modern criminal procedure reforms. The methodology utilizes 
four complementary legal approaches: a statutory approach to analyze Indonesia’s anti-corruption 
laws (Law No. 31/1999 jo. Law No. 20/2001, Law No. 8/2010, and the draft Asset Forfeiture Bill); a 
conceptual approach to evaluate doctrines such as fiduciary duty, illicit enrichment, in rem forfeiture, 
asset commingling, and the reverse onus; a historical-philosophical approach to examine primary 
manuscripts regarding classical Malay-Islamic statecraft; and a comparative legal approach to align 
local jurisprudence with international benchmarks under UNCAC and the UK’s Unexplained Wealth 
Orders (UWOs). 
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The research relies on primary legal materials comprising Raja Ali Haji’s classical manuscript 
Tsamarat al-Muhimmah Diya'an li al-Hukumah wa al-Umara' wa Sayir al-Muluuk (1857), 
Indonesian statutory legislation, and ratified international conventions (UNCAC) complemented by 
secondary legal materials including peer-reviewed law journals, monographs, and academic drafts. 
Data collection was executed through structured library research and document analysis. Primary 
historical texts were subjected to textual criticism and legal hermeneutics to translate archaic 
administrative terms into modern legal terminology without altering their original semantic intent, 
while modern legal materials were retrieved from official legislative databases. 

Qualitative legal analysis was operationalized through a three-stage hermeneutic framework: 
conducting an exegesis of classical texts to extract normative principles regarding baitul mal (public 
treasury), ghasab, and khianat; constructing a conceptual bridge connecting classical fiduciary duties 
to the shifting burden of proof and in rem asset forfeiture; and performing a normative reconstruction 
to formulate statutory recommendations for Indonesian legal reform. The legal synthesis applied 
deductive logic and systemic interpretation to evaluate the constitutional and practical viability of the 
proposed model. This multi-tiered approach ensures that integrating Raja Ali Haji’s public-private 
wealth segregation doctrine provides an indigenous, philosophically sound foundation that enhances 
state asset recovery while upholding due process. 
 
4. Finding and Discussion 
4.1. Construction of Wealth Segregation in Tsamarat al-Muhimmah 
In Tsamarat al-Muhimmah, Raja Ali Haji establishes an advanced system of administrative ethics and 
public financial governance grounded in classical Islamic jurisprudence (fiqh) and Malay 
constitutional traditions. The foundational premise of his doctrine rests on viewing public office as an 
unyielding trust (amanah). Raja Ali Haji asserts that the exercise of political authority generates a 
strict fiduciary duty requiring public officials to maintain total neutrality and absolute financial 
transparency throughout their tenure. 

A central innovation in Tsamarat al-Muhimmah is the absolute legal demarcation between baitul 
mal (state treasury) and personal estate. Raja Ali Haji classifies public funds as inviolable resources 
held in trust for the collective welfare of the society. Consequently, any deliberate mixing or 
conversion of state property for private household consumption is categorized as severe legal 
transgressions specifically unlawful usurpation (ghasab) and breach of fiduciary trust (khianat). 

Table 1 shows a comparison between the classical governance principles formulated by Raja Ali 
Haji in Tsamarat al-Muhimmah and contemporary anti-corruption standards. 

 
 

Table 1. Comparison of Classical Governance Concepts and Modern Anti-Corruption Frameworks 
 

Analytical Parameter 
Classical Governance 

(Tsamarat al-Muhimmah) 
Modern Anti-Corruption 

Framework 

Legal Status of Office 
Sacred Trust (Amanah) & 
Fiduciary Duty 

Public Office as Fiduciary 
Power 

Public Treasury 
Inviolable Public Asset (Baitul 
Mal) 

State Budget & Public Assets 

Violations 
Usurpation (Ghasab) & 
Breach of Trust (Khianat) 

Illicit Enrichment & 
Embezzlement 

Evidentiary Rule 
Obligation to account for 
unaccounted wealth 

Shifting Burden of Proof 
(Reverse Onus) 

 
 

To enforce this segregation, Raja Ali Haji formulates an administrative rule regarding unexplained 
official wealth. If a public administrator exhibits an extraordinary increase in private assets during 
their term of service that cannot be substantiated by their fixed compensation or legitimate personal 
inheritances, the excess wealth is legally presumed to derive from the improper exploitation of state 
resources. This presumption establishes an early indigenous foundation for the modern offense of 
illicit enrichment. 
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4.2. Integration into the Shifting Burden of Proof 
Indonesia's current anti-corruption framework under Law No. 31/1999 jo. Law No. 20/2001 applies a 
restricted reverse burden of proof (Reverse Onus), limited primarily to gratification offenses involving 
values above IDR 10,000,000 (Article 12B). Attempting to extend the reverse onus to all unexplained 
wealth cases frequently faces constitutional resistance from legal scholars who argue that shifting the 
evidentiary burden violates the presumption of innocence guaranteed under Article 66 of the Criminal 
Procedure Code (KUHAP). 

Integrating Raja Ali Haji’s financial segregation doctrine resolves this constitutional dilemma by 
reframing the legal basis of the reverse onus. Under Tsamarat al-Muhimmah, providing proof of legal 
acquisition is not an arbitrary burden imposed on a criminal defendant, but the procedural fulfillment 
of a public official's preexisting fiduciary duty. Because public servants voluntarily assume control 
over state resources, they hold a continuous legal obligation to demonstrate that their personal wealth 
remains isolated from state funds. This conceptual shift, moving from an arbitrary evidentiary burden 
to the procedural fulfillment of an active fiduciary duty, is illustrated in Figure 1. 
 
 
 

 
 

Figure 1. The Fiduciary Mechanism Resolving the Constitutional Dilemma of 
the Reverse Burden of Proof 

 
 
 
When a public official fails to provide documented proof of financial segregation, a legal 

presumption of asset commingling arises. The burden of proof naturally shifts to the official (reverse 
onus) to establish the legitimate private origin of the disputed assets. If the official fails to discharge 
this evidentiary burden, the unaccounted portion is legally recognized as proceeds of corruption (illicit 
enrichment), streamlining prosecution without infringing upon basic due process guarantees. 

To evaluate the international compatibility of Raja Ali Haji's doctrine, it is instructive to compare 
his 19th-century framework with one of the most prominent modern instruments in global asset 
recovery: the United Kingdom’s Unexplained Wealth Order (UWO), introduced under the Criminal 
Finances Act 2017. 

The following Table 2, illustrates the conceptual alignment between the 19th-century 
administrative jurisprudence of Raja Ali Haji and the United Kingdom’s modern legal framework for 
asset recovery: 

 
 
Table 2. Comparative Analysis of the UK Unexplained Wealth Order (UWO) and 

Raja Ali Haji’s Financial Segregation Doctrine 
 

Analytical Dimension 
UK Unexplained Wealth Order 

(UWO) 
Raja Ali Haji's Financial 

Segregation Doctrine 

Legal Nature 
Civil investigative order Fiduciary administrative and 

governance rule 

Target Subject 
Politically Exposed Persons (PEPs) & 
serious crime suspects 

State administrators, rulers, and 
officials (umara) 

Core Requirement 
Respondent must explain legal origin 
of specified property 

Official must prove financial 
segregation of assets 

Consequence of Non-
Compliance 

Presumption that asset is recoverable 
property under civil recovery 

Presumption of ghasab/khianat 
restoring assets to baitul mal 
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As demonstrated in the comparison, both frameworks rely on identical legal logic: imposing an 

affirmative obligation on public figures to justify wealth disparity. While UWOs were created as a 
civil investigative tool within a common law framework, Raja Ali Haji arrived at the same procedural 
mechanism through classical Islamic-Malay administrative jurisprudence. This alignment proves that 
incorporating Raja Ali Haji’s doctrine into Indonesian law does not constitute an artificial legal 
transplant, but rather a harmonic synthesis between modern international best practices (UNCAC) and 
indigenous legal traditions 
 
4.3. Application to Non-Conviction Based Asset Forfeiture 
The primary bottleneck in Indonesia’s asset recovery efforts is the over-reliance on criminal 
convictions (in personam proceedings). Under current practice, if a corrupt offender dies, absconds, or 
is acquitted due to procedural defects, the state is unable to confiscate the proceeds of crime. The 
pending Asset Forfeiture Bill (RUU Perampasan Aset) seeks to remedy this by introducing Non-
Conviction Based (NCB) asset forfeiture, focusing directly on the illicit property (in rem). 

Raja Ali Haji’s doctrine provides the missing theoretical justification for in rem asset recovery in 
Indonesia. In Tsamarat al-Muhimmah, property derived from ghasab or khianat is characterized by its 
objective status: because it was improperly diverted from the public treasury (baitul mal), it remains 
tainted and cannot legally pass into private ownership. The state’s right to recover public funds 
attaches directly to the property itself, operating independently of the personal criminal liability of the 
possessor. Applying this principle to the Asset Forfeiture Bill offers three immediate statutory 
advantages: 

1) Procedural Isolation: Allows state prosecutors to initiate civil in rem forfeiture against 
commingled assets without waiting for a final criminal conviction. 

2) Standard of Proof: Establishes the standard of proof on a balance of probabilities 
(preponderance of evidence), where the state must prove the property's connection to 
corruption while the possessor must demonstrate legitimate segregation. 

3) Protection of Third-Party Rights: Distinguishes between genuine bona fide third parties and 
nominee holders created to shield illicit enrichment, protecting legitimate private property 
while forfeiting tainted funds. 

 
By grounding in rem forfeiture in Raja Ali Haji’s doctrine, legislative reforms in Indonesia 

acquire deep cultural and jurisprudential legitimacy. This approach transforms asset recovery from a 
reactive post-conviction penalty into a proactive constitutional duty to restore misallocated public 
wealth to the state. 
 
5. Conclusion 
Raja Ali Haji’s doctrine of public and private wealth segregation in Tsamarat al-Muhimmah provides 
a robust, locally rooted philosophical foundation for reforming Indonesia’s anti-corruption legal 
framework. By asserting that public officials must strictly isolate state wealth from personal property, 
this classical doctrine validates the implementation of a full reversed burden of proof in unexplained 
wealth cases and strengthens the theoretical justification for Non-Conviction Based (NCB) asset 
forfeiture. Incorporating such historical-philosophical insights enables Indonesia to advance its legal 
system using concepts that resonate both with international standards and indigenous legal traditions. 
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